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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF SUIT/ CASE 

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

 
Present: SmtiD.Boro, A.J.S 

  Civil Judge, Dhubri 
 
    Title Suit No. 21/2017 
          30th day of August, 2019 
 

1. Mobarak  Hussain ......................  Plaintiff. 

-Versus- 

1. Mustt Rahima Begum and others……………… Defendants. 

 

This suit coming on this day (or having been heard on) 02-08-2019 

In the presence of: 

Mr.A.R.Ahmed ............................ Ld. Advocate for Plaintiff 

Mr.Amzad Ahmed ............................ Ld. Advocate for defendant  

  Mr. S.K.Das……………………………………Govt.Pleader. 

And having stood for consideration to this day, the Court delivered the following judgment:- 

J U D G M E N T 

1. This is a suit for declaration and Specific performance contract with consequential relief. 

2. Plaintiff’s case in brief is that the defendant was the owner of the schedule land with 

house at Ward No.12 at Dhubri town, (presently resides at Guwahati). About two years 

ago the defendant having expressed to sell the property for need of money, the plaintiff 

proposed to purchase the same and on negotiations the consideration was fixed at 

Rs.50,00,000/- (Rupees fifty lakhs) only out of which an amount of Rs.4,50,000/- 

(Rupees four lakhs fifty thousand)only  was received by the defendant as part payment 
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by executing a registered baina patra (sale agreement) on 29-05-2015 vide deed 

No.1008 of Dhubri Sr. Sub-Registrar Office. By this Baina Patra the defendant bound to 

execute the registered sale deed in respect of the suit property in favour of the plaintiff 

on obtaining necessary sale permission from the D.C., Dhubri and on receiving the 

balance consideration from him after field measurement of the land. The process of 

execution of the registered sale deed desired to be completed on payment of the 

balance consideration within a year but the same was impliedly subject to issue of sale 

permission by the authority concerned. Within a few months after the execution of the 

Baina Patra the plaintiff became ready with money and requested the defendant several 

times to come to Dhubri for signing the petition for sale permission to be submitted 

jointly with the plaintiff by affixing their respective photos thereon with other necessary 

documents. But the defendants with assurances delayed the matter on one another 

pretext. The plaintiff therefore served her a notice through advocate by registered post 

dated 30-07-16 requesting her to sign the annexed petition for sale purchase permission 

by affixing her photograph thereon along with relevant document and send the same to 

the plaintiff within 15-08-16 and after that, on issue of sale permission, to execute the 

registered sale deed by receiving the balance consideration from him. On receipt of the 

notice the defendant replied by a registered letter dated 13-08-16, given through her 

Advocate, wherein she admitted the execution of the sale agreement and receipt of 

Rs.4,50,000/-(Rupees four lakh fifty thousand)only as part payment out of the total 

consideration fixed at Rs.50,00,000/-(Rupees fifty lakh)only. But she denied to execute 

the registered sale deed alleging that the plaintiff had to execute the sale deed on 

paying the balance consideration within a year for which all formalities was done on the 

very day of executing the sale agreement and subsequently she also repeatedly 

requested for payment of the balance money but the plaintiff failed to perform his  part 

of the contract by applying for sale permission and paying the balance money within the 
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stipulated time for which thesale contract has lost validity and she has decided to cancel 

the same by returning the amount which she received. Hence this suit.  

3. After receiving summons, the defendant has appeared and contested the suit by filing 

written statement and contended that the suit is not maintainable in law and facts; there 

is no cause of action for the suit; barred by estoppel, acquiescence, waiver and law of 

limitation. 

4. The defendant has partly admitted and partly denied the plaint.It is denied that the 

process of execution of regd. sale deed was desired to be completed on payment of the 

balance consideration within a year but the same was impliedly subject to issue sale 

permission by the authority concerned. The plaintiff was never ready and willing to 

perform his part of the contract within the stipulated period of one year. After execution 

of Baina Patra the defendant several times requested the plaintiff to pay the balance 

amount and obtained the regd. sale deed but the plaintiff never responded to such 

requests of the defendant; on the contrary on various pretext delayed the payment of 

balance amount within the stipulated period of one year as contemplated in contract dtd. 

29-05-2015 and eventually failed to pay the balance amount. The plaintiff is not entitled 

to any decree for specific performance of contract. It is further submitted that the value 

of schedule land has considerably risen since the expiry of date of making payment of 

balance amount and the current market price of the land stands at about Rs.60,00,000/-

(Rupees sixty lakhs)only and as such defendant will suffer huge financial loss if she sells 

the land to the plaintiff at the earlier price of Rs.50,00,000/-(Rupees fifty lakhs)only. The 

defendant is ready to return the advance amount to the plaintiff with existing bank 

interest.Accordingly the defendant has prayed to dismiss the plaintiffs’ suit. 

 

 

5. Following issues are framed:- 
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1) Is there any cause of action for the suit? 

2) Whether the suit is maintainable in its present form and manner? 

3) Whether defendant entered into a sale agreement (deed No.1008 dated 29-05-2915 

with the plaintiff to sell the suit property for valuable and consideration and 

Rs.4,50,000/-was paid by the plaintiff to the defendant as earnest money? 

4) Whether plaintiff was/is ready to perform his part as per the sale agreement dated 

29-05-2015? 

5) Whether the time was the essence of the sale agreement dated 29-05-2015? 

6) Whether defendant failed to do her part as per the sale agreement dated 29-05-

2015? 

7) Whether plaintiff is entitled to the decree as prayed for? 

8)  To what relief/reliefs, if any, the parties are entitled?                                                                    

6. Discussions, Reasons and Decision: 

7. Issue No.1: 

 The plaintiff claims that a registered sale agreement was executed with the defendant 

on 29/05/2015 to sale the suit property at Rs. 50,00,000/-(Fifty lakhs) only and 

Rs.4,50,000/-(Four lakh fifty thousand) was received by the defendants as advance 

money. The defendant had to execute sale deed by obtaining necessary sale permission 

and survey of the suit property and by taking the rest consideration amount. As the 

defendant has not executed sale deed, the plaintiff has filed this instant suit. The 

defendant has admitted the execution of sale agreement but has alleged that the 

balance amount was to be paid within 1 year of the date of execution of the sale 

agreement. As the plaintiff has not performed his duty within the stipulated time, the 

defendant will not execute the sale deed. I find that there is cause of action for the suit. 

 Issue No 1 is decided in the affirmative in favour of the plaintiffand against the 

defendant.  
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8. Issue No. 2: 

 There is nothing that the suit is not maintainable. Hence I find that the suit is 

maintainable in its present form and manner.  

 Issue No 2 is decided in the affirmative in favour of the plaintiffand against the 

defendant.  

9. Issue No. 3:  

 The defendant has admitted about executing sale agreement with the plaintiff; has 

admitted the consideration amount and the advance taken by her from the plaintiff. The 

defendant said in her cross-examination that she had agreement of sale of the suit 

property with the plaintiff. The area of the land is 19L(nineteen lecha) and the land has 

two storied house. The agreement is to sale the land with house. The sale agreement 

was registered on 29/05/15. She has received Rs.4,50,000/-(Rupees four lakhs fifty 

thousand)only as part payment and the balance amount yet to be paid is Rs.45,50,000/-

(Rupees forty five lakhs fifty thousand)only. Hence, I find that it is proved that the 

defendant entered into a sale agreement (deed No.1008 dated 29-05-2915 with the 

plaintiff to sell the suit property for valuable and consideration and Rs.4,50,000/-(Rupees 

four lakhs fifty thousand)only was paid by the plaintiff to the defendant as earnest 

money 

 Issue No 3 is decided in the affirmative in favour of the plaintiffand against the 

defendant.  

10. Issue No. 4: 

 The plaintiff has said that he was/is always ready to perform his part of the sale 

agreement. In order to prove his readiness and willingness, the plaintiff has exhibited 

the copy of pleader’s notice sent to the defendant as Ext.2 and the reply of that 

pleader’s notice by the defendant as Ext.4. The defendant was confronted about the 

sending and receiving of Ext.2 in cross-examination. The defendant said in her cross-
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examination that the plaintiff has given her notice vide Ext.2 and she has given reply of 

the notice vide Ext.4. The plaintiff has requested her through notice to send her photo 

affixed signed sale permission form with revenue receipt; but she has not done so. 

There are works to be done both by the seller and the purchaser to sale land. She has 

not done any work after getting Rs.4,50,000/-(Rupees four lakhs fifty thousand)only. 

She is a resident of Guwahati for the last 25 years. She has not come to Guwahati after 

executing Ext.1.  

11. One has to read a document as a whole and it is never acceptable to accept few 

favourable portion and discard the rest. The first party of Ext 1 is the defendant and the 

2nd party is the plaintiff. It is written in page No. 2 of Ext 1 that the rest amount will be 

received by the first party from the second party after obtaining sale permission from the 

DC and survey of the suit property and the 1st party is bound to execute registered sale 

deed of the said land and house bearing holding No. 63. It is also written in Ext 1 that 

the second party shall pay the rest amount to the 1st party within one year from 

today(i.e. 29/05/2015) and will take registered sale deed and the 1st part is bound to 

execute registered sale deed.  

12. There is a time factor in Ext.1. One year time is not a short time; both seller and buyer 

had to do certain works before payment of the balance amount and execution of 

registered sale deed. Now what were those certain works? The works were to obtain 

sale permission, thereafter to survey the S/L, thereafter payment and thereafter 

execution of registered sale deed. But in our case, nothing has been done.  

13. Nobody can throw the responsibility to others and retract later on the pretext of time 

factor. And nobody can sit quiet till the end of one year for the other side to do the 

duties under the agreement. The plaintiff’s claim that he was always ready and willing to 

perform his part of the contract and to show his willingness the plaintiff sent an 

advocate’s notice to the defendant. It is seen that the stipulated one year time expires 
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on 29/05/16, and the pleader’s notice was sent on 30/07/16 i.e. after the expiry of one 

year. Why the plaintiff had not sent notice within one year before the expiry of the 

stipulated period has no answer in the evidence of the plaintiff’s side? 

14. Here in our case, the plaintiff is accepting the favourable part of Ext.1 to him. The 

defendant is accepting the favourable part of Ext.1 to her. But a complete reading of 

Ext.1 shows that obtaining sale permission, survey of the S/L, payment of balance 

amount, execution of registered sale deed had to be done within one year and same had 

not been done. Giving notice to the defendant beyond one year does not show 

willingness and readiness of the plaintiff to perform his part of the contract. The 

plaintiff’s side wanted to show negligence on the part of the defendant to get the sale 

deed registered by the reply of the defendant that she has not done anything as 

requested by the plaintiff through pleader’s notice i.e. Ext.2.  

15. Ld. Counsel of the plaintiff has recited the whole of the cross-examination of the 

defendant to show that the defendant has not done anything on her part to get the sale 

deed registered.  

16. I have also perused the evidence of the defendant. The defendant said in her cross-

examination that she knows that sale permission from DC is required for land sale & 

purchase. She does not know the documents which are to be submitted in the DC Office 

to obtain sale-purchase permission. She does not known on what form she is to sign. 

She does not know whether photo is required to be given or not. She has not gone to 

the DC Office and has not applied for land sale permission. As application is not filed to 

obtain land sale permission, hence permission is not given. The land survey to be done 

after obtaining sale permission is not yet done. There is no power to give registered sale 

deed without sale permission and land survey. It is mentioned in the sale agreement 

that sale permission will be obtained first, thereafter survey will be done, thereafter the 

balance amount will be received and registered sale deed will be given. If more time 
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than 1 year is required in obtaining sale permission, then she cannot claim the balance 

amount within one year. There is a relation of sale permission and survey with the 

payment of the balance amount. She has not taken any steps by coming to Dhubri to 

obtain sale permission. She has not given any notice to the plaintiff for returning the 

advance money for delay in obtaining sale permission. Now she has no interest to sale 

the S/L hence sale permission is not obtained. 

17. By showing that the defendant has not performed or neglected to perform her part of 

the duty under the sale agreement, the plaintiff cannot get any benefit in respect of his 

part of duty.  

18. After mentioning all the works to be done before giving registered sale deed, writing of 

aseparate new line stating that “the second party shall pay the rest amount to the 1st 

party within one year from today (i.e. 29/05/2015) and will take registered sale deed 

and the 1st part is bound to execute registered sale deed “in the sale agreement reflects 

that emphasize is given on completing the entire work within one year. Hence, the 

defendant rightly replied in her reply to the pleader’s notice of the plaintiff that she is 

not bound to execute sale deed after expiry of the stipulated period of one year. 

 I find that it is not proved that the plaintiff was/is ready to perform his part of the sale 

agreement dated 29/05/2015. 

 Issue No 4 is decided in the negative in favour of the defendant and against the plaintiff. 

19. Issue No. 5: 

 The plaintiff’s side has exhibited the sale agreement as exhibit 1. The first party of Ext 1 

is the defendant and the 2nd party is the plaintiff. It is written in page No. 2 of Ext 1 that 

the rest amount will be received by the first party from the second party after obtaining 

sale permission from the DC and survey of the suit property and the 1st party is bound to 

execute registered sale deed of the said land and house bearing holding No. 63. In page 

No.3 of Ext 1, it is also written that the second party shall pay the rest amount to the 1st 
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party within one year from today(i.e. 29/05/2015) and will take registered sale deed and 

the 1st part is bound to execute registered sale deed.  

20. On careful analysis of the Ext.1, one would find that all works had to be done within one 

year from executing the sale agreement and which was not done. I find that time was 

the essence of the sale agreement dtd.29/05/15. 

 Issue No.5 is decided in the affirmative in favour of the defendant and against the 

plaintiff. 

21. Issue No.6: 

 I have already mentioned above the cross-examination part of the defendant. The 

plaintiff wanted to give all blame to the defendant for not getting the sale deed 

registered. The plaintiff wants to say that the defendant had never come to Dhubri after 

executing the sale agreement to sign the sale permission application form; hence he 

could not get the things done which he was required to do under the sale agreement. 

Guwahati is not far place. The plaintiff could have gone to Guwahati to meet the plaintiff 

with the forms to get the sign of the plaintiff on the forms of sale permission within one 

year; but the plaintiff has not done so. Normally it is the purchaser who does all the 

official works required to obtain sale permission. The seller does not move from office to 

office. In our case also, it is the plaintiff who had to personally visit the defendant at 

least once to get the necessary signatures on sale permission form. I don’t find any 

unwillingness on the part of the defendantto do her part under the sale agreement. 

Hence, I find that it is not proved that thedefendant failed to do her part as per the sale 

agreement dated 29-05-2015. 

 Issue No.6 is decided in the negative in favour of the defendant and against the plaintiff. 
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22. Issue No.7 & 8: 

 In view of the above findings, the plaintiff is not entitled to get the decree as prayed for. 

But as the defendant has admitted that she has received the advance amount of 

Rs.4,50,000/-(Rupees four lakhs fifty thousand)only from the plaintiffand the defendant 

has written in her WS that she is ready to return the advance money at present rate of 

interest of bank; the plaintiff is entitled to get back the same at the present interest rate 

of personal loan of SBI w.e.f.29/05/15.  

23.  In view of the above findings, the title suit is dismissed on contest with cost. The 

defendant is directed to return the advance amount of Rs.4,50,000/-(Rupees four lakhs 

fifty thousand)only to the plaintiff at present interest rate of personal loan of SBIw.e.f. 

29/05/15 within 30 (thirty) days from today. If the advance amount is not returned 

along with total interest as directed within 30(thirty) days, then the rate of interest will 

be calculated @ 20% p.m. till realization after 30 days from today.  

24. Prepare decree accordingly. 

25. Given under my hand and seal of this Court this 30th day of August, 2019. 

Typed by— 

 

 

D. Boro        D.Boro 

Civil Judge, Dhubri       Civil Judge, Dhubri 
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APPENDIX 

 

Plaintiff’s Exhibits:  

   Ext 1: Sale agreement (PIO). 

Ext 2: Copy of pleader’s notice dated 30/07/2016. 

Ext 3: Postal receipt. 

Ext 4: Reply dated 13/08/2016 

Defendant’s Exhibits:  

   NIL 

Plaintiff’s Witness:  

PW1: Mobarak Hussain 

PW 2: Gautam Kumar Kundu  

Defendant’s Witness: 

   DW 1: Rahima Begum. 

   DW 2: Md. Muslim. 

 

 

Civil Judge, Dhubri 

 


